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HUMAN RIGHTS ASSESSMENT OF THE EU CONSTITUTION 
 
 
 
The new Treaty establishing a Constitution for Europe places fundamental rights clearly on the 
European Union’s political and legal landscape. It includes human rights in both the values and 
objectives of the Union, it incorporates the EU Charter of Fundamental Rights and Freedoms (the 
Charter) in the Treaty and it states that the EU will accede to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms.  What the impact of the Constitution will be 
in practical terms on human rights in the EU and on the EU’s external human rights policy is, 
however, rather less clear. 
 
Values and Objectives 
The basic values of the Union as set out in the Constitution demonstrate the importance of respect for 
fundamental rights as the core of the development of the EU.  A welcome innovation in this context is 
the explicit mention of the rights of persons belonging to minorities which had previously formed part 
of the Copenhagen criteria for accession but was not specifically applied to the EU itself.  The respect 
of the basic values is, indeed, the only set precondition for a State to be eligible to accede to the EU, 
reflecting their fundamental nature in the Constitution.  Where a Member State is in serious and 
persistent breach of these values or where there is a clear risk of a serious breach, certain rights, 
including voting rights, may be suspended in relation to that Member State.  This carries over the 
position that already existed under Article 7 TEU but which has never been used – whether in the 
context of an enlarging Europe with a new Constitution this possibility will be more readily considered 
as a real option to address the problem of serious breaches of human rights remains to be seen.  The 
practical protection of human rights under the Constitution will depend, in the end, on political and 
judicial decisions as to how to apply these provisions. 

 
The objectives of the EU also include a number of elements that are important to human rights, in 
particular, within the EU, combating social exclusion and discrimination, promoting social justice and 
protection, equality between women and men, solidarity between generations and protection of the 
rights of the child, and in relations with the wider world, the promotion of the Union’s values, protection 
of human rights, in particular the rights of the child. 

 
Fundamental Rights and the Charter 
There are three ways in which the Constitution improves the visibility and applicability of human rights 
within the EU context: 

 
• explicitly recognising the rights in the Charter; 
• stating that the Union shall accede to the European Convention for the Protection of Human 

Rights and Fundamental Freedoms (ECHR); and 
• establishing the rights in the ECHR and Member States’ common constitutional traditions as 

general principles of Union law. 
 

Incorporating the Charter into the Constitution is designed to codify the existing rights that the EU has 
to respect, rather than to create new rights.  It does, however, introduce rights in a clear and binding 
way that were not included explicitly in the ECHR. As such, it reflects the development of the concept 
of human rights and, in particular, of economic, social and cultural rights, a welcome and significant 
inclusion in the Constitution. There are, however, limitations on the application of the Charter which to 
some extent demonstrate an unwillingness on the part of some Member States to fully embrace that 
development.   

 
Firstly, the Charter will only apply to EU law or to Member States’ implementation of that law – the 
rights contained in the Charter will not be enforceable as stand-alone rights across the territory of the 



EU although serious and persistent breach of the values contained in the Charter may give rise to 
proceedings against a Member State by the Council.   

 
Secondly, a distinction has been made in the Constitution between ‘rights’ and ‘principles’ in the 
Charter.  This unfortunate development may have the effect of categorising fundamental rights as 
more or less important.  In practice, it means that while ‘rights’ will be enforceable within the scope of 
EU competence including the impact of legislation or failure to legislate on the enjoyment of those 
rights, ‘principles’ may only be considered by a court for the purposes of interpreting legislation or 
ruling on its legality.  This creates a dual standard for provisions in the Charter, made even more 
confusing in some areas by the existence of both a ‘right’ and a ‘principle’ in the same provision.   

 
Finally, the Charter must be read in the light of the explanations drawn up during its drafting.  This 
puts a degree of limitation on the development of interpretation of the Charter following its inclusion in 
the Constitution and restricts the evolution of the rights in the Charter as part of a ‘living instrument’.  
The Charter is not, in itself, a perfect document and it is to be hoped that this limitation will not restrict 
the future evolution of human rights protection building on the Charter and addressing its deficiencies. 

 
The importance of the inclusion of the Charter in the Constitution is that it clearly puts human rights at 
the heart of a European Constitution and codifies the list of rights which form a part of the values upon 
which the EU is based.  Despite its limitations, the fact that the Charter will be binding under the 
Constitution is an important step forward for the observance of human rights in the EU.  The test of the 
importance of the Charter in the Constitution from a legal perspective will be when it comes to be 
interpreted by the European Court of Justice.   

 
Policies 
The policies of the European Union must be developed consistently with all of its objectives.  This 
means that all EU policies must take into account their impact on issues such as combating 
discrimination and promoting human rights and the rights of the child.  It remains to be seen, in 
practice, how this will be ensured.  The Constitution fails to establish the primacy of human rights 
compared to other EU objectives and therefore misses the opportunity to guarantee that human rights 
will be promoted in practice rather than simply on paper. 

 
In the external domain, improvements are still needed in terms of mechanisms and institutional 
efficiency in order to ensure that human rights will not remain marginalised vis-à-vis political, 
economic and security-related considerations. 

 
Within the EU, some developments are to be welcomed, such as the inclusion of the rights of the 
individual and the rights of victims in the areas of competence in the criminal justice sector.  This 
addition to the field of competence of the Union, however, may serve to improve or to reduce the 
protection of rights depending on how it is used. It should be noted also that the possibility of 
‘emergency brake’ clauses allows Member States to put the question of sovereignty above the 
protection of human rights should the two come into conflict. 

 
Assessment 
The Constitution takes a number of big steps forward in placing human rights at the heart of the EU.  
Accession to the ECHR will serve to fill gaps in accountability on human rights which had emerged 
through the unique legal nature of the EU and its increasing policymaking in areas that impact on 
human rights.  Recognition of the Charter is welcome but it is not enough to guarantee a proper 
protection of human rights.  The EU should not only recognise, but also respect and guarantee the 
Charter.  This requires the establishment of a mechanism of control and monitoring over the respect 
of human rights in order to ensure the credibility and the effectiveness of the Charter as well as the 
system of protection of human rights as a whole (for example regarding improved access for 
individuals to the European Court of Justice, reducing impunity of the police and providing effective 
legal assistance to victims of crime).  It is a pity that the Constitution does not address the issue of 
enforceability adequately.  Whether or not this will be addressed in practice within the EU through, for 
example, a human rights agency, or through proactive interpretation in the Courts remains to be seen.  
The Constitution is good for human rights on paper – we will have to hold our judgment on its true 
impact until we see it working in practice. 
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